Ill. Sup. Ct. R. 3.8

Rule 3.8 - Special Responsibilities of a Prosecutor

The duty of a public prosecutor is to seek justice, not merely to convict. The prosecutor ina
criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause;
(b) make reasonable efforts to assure that the accused has been advised of the right to, and
the procedure for obtaining, counsel and has been given reasonable opportunity to obtain
counsel;
(¢) not seek to obtain from an unrepresented accused a waiver of important pretrial rights,
such as the right to a preliminary hearing;
(d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and to the tribunal all unprivileged
mitigating information known to the prosecutor, except when the prosecutor is relieved of
this responsibility by a protective order of the tribunal;
(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence
about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing
investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of
the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from
making extrajudicial comments that pose a serious and imminent threat of heightening
public condemnation of the accused and exercise reasonable care to prevent investigators,
law enforcement personnel, employees or other persons assisting or associated with the
prosecutor in a criminal case from making an extrajudicial statement that the prosecutor
would be prohibited from making under Rule 3.6 or this Rule.
(g) When a prosecutor knows of new, credible and material evidence creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was
convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or authority, and

(2)if the conviction was obtained in the prosecutor's jurisdiction,
(i) promptly disclose that evidence to the defendant unless a court authorizes delay, and

(ii) undertake further reasonable investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an oftense that the
defendant did not commit.
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(h) When a prosecutor knows of clear and convincing evidence establishing that a
defendant in the prosecutor's jurisdiction was convicted of an offense that the defendant did
not commit, the prosecutor shall seek to remedy the conviction.

(i) A prosecutor's judgment, made in good faith, that evidence does not rise to the standards
stated in paragraphs (g) or (h), though subsequently determined to have been erroneous,
does not constitute a violation of this rule.
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Adopted July 1, 2009, effective 1/1/2010; amended Oct. 15, 2015, eff. 1/1/2016.

Comment

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This responsibility
carries with it specific obligations to see that the defendant is accorded procedural justice and that guilt is decided

upon the basis of sufficient evidence.

[14] The first sentence of Rule 3.8 restates an established principle. In 1924, the lllinois Supreme Court reversed a

conviction for murder, noting that:

"The state's attorney in his official capacity is the representative of all the people, including the defendant, and it
was as much his duty to safeguard the constitutional rights of the defendant as those of any other citizen.” People v.
Cochran, 313 1ll. 508, 526 (1924).

In 1935, the United States Supreme Court described the duty of a federal prosecutor in the following passage:

"The United States Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty
whose obligation to govern impartially is as compelling as its obligation 1o govern at all; and whose interest,
therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done. As such, he isina
peculiar and very definite sense the servant of the law, the twofold aim of which is that guilt shall not escape or
innocence suffer. He may prosecute with earnestness and vigor-indeed, he should do so. But, while he may strike
hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from improper methods calculated
1o produce a wrongful conviction as it is to use every legitimate means 1o bring about a just one.” Berger v. United

States, 295 U.S. 78, 88, 79 L. Ed. 1314, 1321, 55 S. Ct. 629, 633 (1935).

The first sentence of Rule 3.8 does not set an exact standard. but one good prosecutors will readily recognize and
have always adhered to in the discharge of their duties. Specific standards, such as those in Rules 3.3, 3.4, 3.5, 3.6,
the remaining paragraphs of Rule 3.8, and other applicable rules provide guidance for specific situations. Rule 3.8
is intended to remind prosecutors that the touchstone of ethical conduct is the duty to act fairly, honestly, and

honorably.

[2] In Hlinois, a defendant may waive a preliminary hearing and thereby lose a valuable opportunity to challenge
probable cause. Accordingly, prosecutors should not seek to obtain waivers of preliminary hearings or other
important pretrial rights from unrepresented accused persons. Paragraph (c} does not apply, however, to an accused
appearing pro se with the approval of the tribunal. Nor does it forbid the lawful questioning of an uncharged suspect

who has knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order from the
tribunal if disclosure of information to the defense could result in substantial harm to an individual or to the public

interest.
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[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal
)

proceedings to those situations in which there is a genuine need to intrude into the client-lawyer relationship.

[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that pose a serious and imminent
threat of prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor's
extrajudicial statement can create the additional problem of increasing public condemnation of the accused.
Although the announcement of an indictment, for example, will necessarily have severe consequences for the
accused, a prosecutor can, and should, avoid comments which have no legitimate law enforcement purpose and
have a substantial likelihood of increasing public opprobrium of the accused. Nothing in this Comment is intended
to restrict the statements which a prosecutor may make which comply with Rule 3.6(b) or 3.6(c). Cf. Devine v.
Robinson, 131 F. Supp. 2d 963 (N.D. 1il. 2001).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate 1o responsibilities regarding
lawyers and nonlawyers who work for or are associated with the lawyer's office. Paragraph (f) reminds the
prosecutor of the importance of these obligations in connection with the unique dangers of improper extrajudicial
statements in a criminal case. In addition, paragraph (f) requires a prosecutor to exercise reasonable care to prevent
persons assisting or associated with the prosecutor from making improper extrajudicial statements, even when such
persons are nol under the direct supervision of the prosecutor. Ordinarily, the reasonable care standard will be
satisfied if the prosecutor issues the appropriate cautions to law- enforcement personnel and other relevant

individuals.

[7] When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a person
outside the prosecutor’s jurisdiction was convicted of a crime that the person did not commit, paragraph (g) requires
prompt disclosure to the court or other appropriate authority, such as the chief prosecutor where the conviction
occurred. If the conviction was obtained in the prosecutor’s Jjurisdiction, paragraph (g) requires the prosecutor to
examine the evidence and underiake further reasonable investigation to determine whether the defendant is in fact
innocent or make reasonable efforts to cause another appropriate authority 1o undertake the necessary

investigation, and to promptly disclose the evidence to the court and, absent court-authorized delay, to the
defendant. Consistent with the objectives of Rules 4.2 and 4. 3, disclosure to a represented defendant must be made
through the defendant’s counsel, and, in the case of an unrepresented defendant, would ordinarily be accompanied
by a request to a cour! for the appointment of counsel to assist the defendant in taking such legal measures as may

be appropriate.

[8] Under paragraph (h), once the prosecutor knows of clear and convincing evidence that the defendant was
convicted of an offense that the defendant did not commit, the prosecutor must seek to remedy the conviction.
Necessary steps may include disclosure of the evidence to the defendant, requesting that the court appoint counsel
Jfor an unrepresented defendant and, where appropriate, notifying the court that the prosecutor has knowledge that

the defendant did not commit the offense of which the defendant was convicted.



